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Independent arbitration could work
Neil Brown Neil Brown, QC, was a minister in the Fraser government and
deputy leader of the opposit
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Deputy Prime Minister Julia Gillard's announcement on Friday that her new legislation will
provide for arbitration creates another impasse for industrial relations.

should allow for arbitration of unresolved disDutes
remaining after wage negotiation and, if so, what sort of arbitration.

Everyone agrees there should be wage bargaining that might lead to an agreement on wages

and conditions. But what happens if the bargaining ends up in a deadlock?

The unions and a lot of Labor backbenchers want those disputes arbitrated. The unions

believe this will give them a better than even chance of winning a decision.

The government maintains that if arbitration is used as an automaiic circuit-breaker, we will
go back to the bad old days of ''industrial reality" and "wage justice", the industrial relations

club will be restored to its former glory and wage increases will occur as a matter of course

and not because of increased productivity.

It is no surprise that this obstacle has appeared. In all industrial relations systems, sooner or

later you come to the question: if parties cannot agree, how do you break the impasse?
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has answered that question since 1904 by having an institution that tries conciliation

The mistake Auskalia made was to assume the only way of resolving disputes was by

arbitration through a statutory tribunal.

*l* * But there is another and belter way of solving the problem: to allow a process of outside and
.  vr \  t1 t

independent mediation and arbitration using private mediators and arbitrators. This will meet
i l

tlie government's concern to avoid the "club-like" atmosphere generated by a permanent
\i-_+

lriSui6l.
It also meets ihe needs of unions and others who want arbitration afler bargaining has failed.
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Private or outside medialion and arbitration would be much the same as Drivate mediation
and arbitration commercial disputes and virtually

Independent arbilralion could work
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ones are resolved these and not by the

Applying commercjal arbitration wluld be easy. Each side, the union
employers, would nominate its own arbilrator, preferably someone who knows

$/ould be chosen on a rotating basis.
---+-

Private arbitration has several advantages. The arbitrators are unbiased and not influenced
bl, tr,e cuttiilot a permanent tribunat. tt was this cutture thiiliGE-i6-i[Ein:iiliSn-iF'iF

Secondly, the parties have control of the dispute, They willhave an immediate input into the

. industry. The two arbikators the ilql1.ll lhey cannoiifre cniiii$ljErjln-Ga-ry.
-6iie ol-i66 organrsarrons rnar marnrarn a paner or accredteolrorrrao-Elo-fiii'iiFiid-one ot the organisations that maintain a panel of accredited arbltrators, from which- ofrE

woiiilbe chosen on a rotatino basis 
-->

but a lot to do with industrial

process and will of reacntng is the prospect of a
independent arbitration process where they might rust lose.

@ TM @ | afr.com natedat is copyrighl & ls published by Falrfax or under llclncd. Exc€pt for Ihe tempolary computer cache capy & a
single pemanent copy for personal t€ference, it maynol be used, copied, reproduced, published, diglriblted, sold or.esotd. llored in a
remevalsystem, allared or |J3osmilted ln any fofmorbyany m6ans in who'6 or pad or othoMiso dbs€minat€d lo olhors (6xc€pt by lair
dealing) without the pdor written apprcval of Falrtax or lhe relevant llcensor. AFR, afralm, lhe AF R logo & the neryspaps mastheads are
lrademarks or registered ,edemarl3 of Fairfax & ils relaled bodies corpo€te Other |rademafks & togo3 of a third pady ftay b€ disphyed
lrom lim€ lo Ume, bul no dlsplay gGnts any licenc€ or rlght ol use ol any such &ad6mark or l€o Rithout lh€ €xpress Mlten p€rmbsion ol

Page 2 of 2


